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         June 6, 2017 
 
By FOIA Online  
National Freedom of Information Officer 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW (Mail Code 2822T) 
Washington, DC 20460 
(202) 566-1677 

Re:   Freedom of Information Act Request for Correspondence between EPA and the 
New York State Department of Environmental Conservation Regarding 
Permitting of Confined Dairy Animal Operations 

Dear Regional Freedom of Information Officer: 

On behalf of Riverkeeper, Inc., Earthjustice submits this request for records in 
accordance with the provisions of the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, 
and the implementing regulations of the U.S. Environmental Protection Agency (“EPA”), 40 
C.F.R Part 2.  The focus of this request is records relating to the New York State Department of 
Environmental Conservation’s Clean Water Act General Permit for CAFOs, Permit No. GP-0-
16-002, which was released in draft form in December of 2015 and in final form on January 25, 
2017 (“NYSDEC CAFO General Permit”). 

Riverkeeper, Inc. requests a fee waiver for this FOIA request. 

RECORDS REQUESTED 

For purposes of this request, the term “records” means information and documents of any 
kind, including, but not limited to: documents (handwritten, typed, electronic or otherwise 
produced, reproduced, or stored), letters, e-mails, facsimiles, memoranda, correspondence, notes, 
databases, drawings, diagrams, maps, graphs, charts, photographs, minutes of meetings, 
summaries of telephone conversations, notes and summaries of interviews, electronic and 
magnetic recordings of meetings, and any other compilation of data from which information can 
be obtained.   

Specifically, we seek: 

1) From the time period starting on January 1, 2012 up to and including the 
date of EPA’s acknowledgment of this request, all records reflecting any 
communication, written or verbal, between EPA and any New York State 
Department of Environmental Conservation (“NYSDEC”) staff or 
personnel relating to any draft version of the NYSDEC CAFO General 
Permit;  

2) All records reflecting any communication, written or verbal, between EPA 
and any NYSDEC staff or personnel relating to the final NYSDEC CAFO 
General Permit;                                                                                 
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3) All records reflecting any communication, written or verbal, between EPA 
and any NYSDEC staff or personnel relating to the final NYSDEC CAFO 
General Permit subsequent to transmittal of the EPA Comments on Final 
Permit;  

4) From the time period starting on January 1, 2012 up to and including the 
date of EPA’s acknowledgment of this request, all records identifying, 
discussing, mentioning, describing, reporting or analyzing, any draft 
version or the final version of the NYSDEC CAFO General Permits, 
including but not limited to any communications between EPA Region 2 
and EPA Headquarters or EPA and NYSDEC; and 

5) From the time period starting on January 1, 2012 up to and including the 
date of EPA’s acknowledgment of this request, any and all notices of 
violation issued by EPA to any CAFO in New York State operating under 
the CWA General Permit in effect at that time; 

6) From the time period starting on January 1, 2012 up to and including the 
date of EPA’s acknowledgment of this request, any and all consent 
agreements or decrees entered into between EPA and any CAFO in New 
York State operating under the CWA General Permit in effect at that time; 
and 

7) For any CAFOs that are the subject of notices of violation and/or consent 
agreements or decrees that are produced in Requests #5 & #6, above, the 
Annual Nutrient Management Plan and Comprehensive Nutrient 
Management Plan that was in effect at the time of the violation that gave 
rise to the consent agreement or decree.  

 RECORD DELIVERY  

To the extent practicable, Riverkeeper requests electronic copies of the above documents.  
We are seeking full disclosure of all information in the requested records.  In the event that you 
determine that you can disclose only some of the information contained in a record that falls 
within the scope of this request, please provide us with a copy of the record with only the 
information that you have determined to be properly treated as confidential redacted.  

If any information requested herein was, but is no longer, in EPA’s possession or subject to 
its control, state whether it is (a) missing or lost, (b) has been destroyed, (c) has been transferred 
voluntarily or involuntarily to others, or (d) otherwise disposed of, and in each instance, explain the 
circumstances surrounding and authorization for such disposition of it and state the date or 
approximate date of it. 

Agencies are advised to “make discretionary disclosures of information” and refrain from 
withholding records “merely because [they] can demonstrate, as a technical matter, that the 
records fall within the scope of a FOIA exemption.”  Memorandum from the Attorney General to 
Heads of Executive Departments and Agencies (Mar. 19, 2009), available at 
https://www.justice.gov/sites/default/files/ag/legacy/2009/06/24/foia-memo-march2009.pdf.  If 
you claim that any of the foregoing information is exempt from mandatory disclosure, we 
respectfully request that you:   

https://www.justice.gov/sites/default/files/ag/legacy/2009/06/24/foia-memo-march2009.pdf
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(1)   Provide an index of all documents containing the requested information, 
reflecting the date, author, addressee, number of pages, and subject matter 
of such documents;  

(2)   State the exemption you deem to be applicable to each information 
request;  

(3)  State with particularity the reason why such exemption is applicable to 
each information request; 

(4)   Examine each information request to determine if reasonably segregable 
non-exempt information exists which may be released after redacting 
information deemed to be exempt; and 

(5)   Exercise your discretion to release such records notwithstanding the 
availability of a basis for withholding. 

FEE WAIVER REQUEST 
 Pursuant to 5 U.S.C. § 552(a)(4)(A)(iii), we request a fee waiver because “disclosure of 
the requested information is in the public interest because it is likely to contribute significantly to 
public understanding of the operations or activities of the government and is not primarily in the 
commercial interest of the requester.”  5 U.S.C. § 552(a)(4)(A)(iii); 40 C.F.R. § 2.107(l)(1).  
EPA examines four factors when considering whether a request contributes to public 
understanding: 1) the subject of the request; 2) the informative value of the information being 
disclosed; 3) the contribution to an understanding of the subject by the public is likely to result 
from disclosure; and 4) the significance of the contribution to public understanding.  See 40 
C.F.R. § 2.107(l)(2).  Additionally, to determine whether the request “is not primarily in the 
commercial interest of the requester” the government will consider two factors: 1) The existence 
and magnitude of a commercial interest, and 2) the primary interest in disclosure.  See id. § 
2.107(l)(3).   

 As demonstrated below, each of the factors related to the fee waiver requirements 
specified in EPA’s FOIA regulations at 40 C.F.R. § 2.107(l)(2)–(3), weigh in favor of granting 
our fee waiver request.  Moreover, federal courts have held that FOIA “is to be liberally 
construed in favor of waivers for noncommercial requesters.”  Citizens for Responsibility & 
Ethics in Washington v. U.S. Dep’t of Health & Human Servs., 481 F. Supp. 2d 99, 106 (D.D.C. 
2006) (quoting McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th 
Cir. 1987)).   

 Additionally, in September of 2015, EPA granted a request for a fee waiver associated 
with a FOIA request filed on behalf of Riverkeeper.  See Letter from Larry F. Gottesman, 
National FOIA Officer, EPA, to Eve C. Gartner, Earthjustice (Sep. 30, 2015), attached hereto as 
Exhibit 1.  The underlying basis for a fee waiver for the instant request, discussed in detail 
below, remains substantially the same as that from the September 2015 FOIA request.  
Therefore, EPA should grant a fee waiver here. 
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A. The Request is in the Public Interest. 

Factor 1:  The Request Seeks Information That Has a “Direct and Clear” Connection to 
Operations or Activities of the Federal Government. 

 
The first factor for a fee waiver requires that the subject of the request “concern[s] 

identifiable operations or activities of the Federal government, with a connection that is direct 
and clear, not remote.”  40 C.F.R. § 2.107(l)(2)(i).  The instant request meets this test insofar as 
the records sought relate to EPA’s oversight responsibilities of a state-delegated Clean Water Act 
permitting program.  Under the Clean Water Act and the Memorandum of Agreement delegating 
administration of permit programs to NYSDEC, EPA Region 2 maintains certain oversight 
responsibilities for the New York State Pollutant Discharge Elimination System, under which 
NYSDEC CAFO General Permit was issued.1  The requested records pertain to those oversight 
responsibilities and specifically EPA’s review of the NYSDEC CAFO General Permit.  
Therefore, the requested records have a direct and clear connection to operations and activities of 
the federal government.        
 
Factor 2: Disclosure of the Requested Records is “Likely to Contribute” to Public 

Understanding of Government Operations or Activities. 
 
 The next factor EPA considers is whether disclosure of the requested records is “likely to 
contribute” to an “understanding of government operations or activities.”  40 C.F.R. § 
2.107(l)(2)(ii). To satisfy this requirement, the disclosable records must be “meaningfully 
informative about government operations or activities.”  Id.  Information not “already . . . in the 
public domain” is considered more likely to contribute to an understanding of government 
operations or activities.  Id. 
 Here, the records being sought will provide Riverkeeper and the general public 
meaningful information about government operations and activities because such disclosure will 
increase understanding of EPA’s exercising of its oversight responsibilities under the Clean 
Water Act and its Memorandum of Agreement with NYSDEC with respect to the NYSDEC 
CAFO General Permit.     

 This information is not already accessible through EPA’s website or otherwise in the 
public domain.   

 
Factor 3: Disclosure of the Requested Records Will Contribute to “Public Understanding” 

of EPA’s Oversight of NYSDEC-Issued Clean Water Act Permits  
 

EPA next considers whether disclosure will contribute to “public understanding” of the 
subject.  Id. § 2.107(l)(2)(iii).  To qualify for a fee waiver, disclosure should “contribute to the 
understanding of a reasonably broad audience of persons interested in” the subject matter of the 

                                                 
1 See 33 U.S.C. § 1342(d); Amendment to the National Pollutant Discharge Elimination System Memorandum of 
Agreement between the New York State Department of Environmental Conservation and the U.S. Environmental 
Protection Agency, Region II Relating to General Permits (Oct. 15, 1992) (“Memorandum of Agreement”), attached 
hereto as Exhibit 2. 
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FOIA request, as opposed to the “individual understanding” of the requester.  Id.  In evaluating a 
fee waiver request, EPA considers whether the requester has “expertise in the subject area and 
ability and intention to effectively convey information to the public.”  Id.  Federal courts have 
held that public interest groups satisfy this requirement where they demonstrate an “ability to 
understand and disseminate the information.”  Judicial Watch, Inc. v. Dep’t of Justice, 122 F. 
Supp. 2d 5, 10 (D.D.C. 2000).  Here, Riverkeeper’s expertise in mitigating water pollution from 
CAFOs and track record of conveying this expertise to the public weigh in favor of granting of a 
fee waiver. 

Riverkeeper is a member-supported watchdog organization dedicated to defending the 
Hudson River and its tributaries and protecting the drinking water supply of nine million New 
York City and Hudson Valley residents. For more than 50 years Riverkeeper has stopped 
polluters, championed public enjoyment of the Hudson River and its tributaries, and restored 
habitat, benefiting the natural and human communities of the Hudson River and its watershed. 
Riverkeeper has made preventing nutrient pollution from agricultural operations a top priority, as 
a number of Hudson River tributaries have become impaired due to agricultural operations.   

Public interest in the subject matter of the instant FOIA request is demonstrated by the 
fact that over 750 individuals signed on to a letter transmitted by Riverkeeper to NYSDEC 
highlighting deficiencies in the draft NYSDEC CAFO General Permit.  Moreover, Riverkeeper 
has been a party to multiple lawsuits against NYSDEC regarding its permitting of CAFOs, 
including a pending case alleging that the recently-issued NYSDEC CAFO General Permit fails 
to assure compliance with the federal Clean Water Act and associated regulations.  Disclosure of 
the requested records will allow Riverkeeper to assess how EPA exercised its oversight 
responsibilities in regards to NYSDEC’s permitting of CAFOs subject to Clean Water Act 
regulations.  Riverkeeper will draw on its institutional expertise to analyze the interaction 
between state and federal regulation of CAFOs in New York State, and it can educate its 
members and the general public on these matters via its website, blog postings, social media 
postings, weekly electronic mailings to roughly 2,800 members, and earned media coverage in 
newspaper, radio and television. Riverkeeper also participates in panel discussions, debates, film 
screenings, conferences, presentations, hearings, rallies and other outreach events, at which 
information on EPA’s oversight of the NYSDEC CAFO General Permit can be distributed. 

For these reasons, Riverkeeper is well-situated to contribute to public understanding of 
the subject area, and therefore satisfies this factor in its request for a fee waiver. 

 
Factor 4: Disclosure of the Requested Records Will Make a “Significant” Contribution to 

the Public’s Understanding of EPA’s Oversight of the NYSDEC CAFO General 
Permit  

 
The fourth factor EPA considers is whether the records are “likely to contribute 

‘significantly’ to public understanding of government operations or activities.” 40 C.F.R. § 
2.107(l)(2)(iv); see also Fed. CURE v. Lappin, 602 F. Supp. 2d 197, 205 (D.D.C. 2009) (the 
relevant test is whether public understanding will be increased after disclosure, as opposed to the 
public’s understanding prior to the disclosure).  Where information is not currently available to 
the general public, and where “dissemination of information . . . will enhance the public’s 
understanding,” the fourth public interest factor is satisfied.  Fed. CURE, 602 F. Supp. 2d at 205. 
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Here, the request satisfies the fourth factor because at present the public has almost no 
knowledge about how EPA exercised its oversight of NYSDEC CAFO General Permit to assure 
compliance with federal law.  EPA maintains certain rights over NYSDEC-issued general 
permits, but it is not clear to the general public how the federal government went about 
evaluating NYSDEC’s proposed permit’s compliance with key provisions of federal law or what 
actions it considered in response to noted deficiencies.  Given that so little is known about this 
topic, disclosure of the requested records will inevitably make a “significant” contribution to 
public understanding in this regulatory area.   

 
B. There is no Commercial Interest in Disclosure of the Requested Records 

In addition, the second fee waiver requirement – that the request “is not primarily in the 
commercial interest of the requester,” 40 C.F.R. § 2.107(l)(1) – is also met here.  The requester, 
Riverkeeper, is a 501(c)(3) nonprofit organization and does not have any “commercial interest 
that would be furthered by the requested disclosure” of information.2  Id. § 2.107(l)(3)(i).  
Indeed, Riverkeeper’s sole interest in obtaining the requested information is to broaden public 
understanding of EPA’s oversight of NYSDEC’s permitting of CAFOs, and to undertake 
advocacy efforts aimed at protecting New York State’s waters by improving EPA oversight of 
CAFOs under the Clean Water Act, if appropriate.  Riverkeeper exists solely for the purpose of 
safeguarding water in New York State and seeks no commercial benefit for this work. 

 
* * * 

For the foregoing reasons, Riverkeeper is entitled to a fee waiver for this request.  In the 
event that fees are not waived, please notify and inform us of the basis for your decision, as 
required by FOIA.   

CONCLUSION 

 Per FOIA and EPA regulations, we expect a reply within twenty working days, see 5 
U.S.C. § 552(a)(6)(A)(i); 40 C.F.R. § 2.104(a), and at minimum this reply “must . . . indicate 
within the relevant time period the scope of documents [EPA] will produce.”  Citizens for 
Responsibility & Ethics in Washington v. Fed. Election Comm’n, 711 F.3d 180, 182–83 (D.C. 
Cir. 2013).  We appreciate your expeditious help in obtaining the requested information.  Please 
promptly make available copies of all requested records, either through the FOIA Online system, 
or via mail/email at the contact information below: 
 

Alok Disa 
Earthjustice 
48 Wall Street, 19th Floor 
New York, NY 10005 

                                                 
2 Indeed, the legislative history of the fee waiver provision reveals that it was added to FOIA “in an attempt to 
prevent government agencies from using high fees to discourage certain types of requesters, and requests,” in 
particular those from journalists, scholars and nonprofit public interest groups.  See Ettlinger v. FBI, 596 F. Supp. 
867, 872 (D. Mass. 1984). 
 

http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1984151545&referenceposition=872&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=345&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=FD3803D8&tc=-1&ordoc=1986100583
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1984151545&referenceposition=872&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=345&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=FD3803D8&tc=-1&ordoc=1986100583


7 
 

Email: adisa@earthjustice.org  
 
 If you find that this request is unclear or if the responsive records are voluminous please 
contact me at (212) 845-7386 to discuss the proper scope of this request. 
 

Thank you in advance for your assistance with this matter. 

 

       Sincerely, 
 

        

 

Alok Disa 

 

 

mailto:egartner@earthjustice.org


 
 
 
 
 
 

EXHIBIT 1 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Ms. Eve C. Gartner 
Earth justice 
48 Wall Street 
19th Floor 
New York, NY 10005 

September 30, 2015 

RE: Request Tracking Number EPA-HQ-2015-010876 

Dear Ms. Gartner: 

OFFICE OF 
ENVIRONMENTAL INFORMATION 

This is in response to your request for a waiver of fees in connection with your 
Freedom oflnformation Act (FOIA) request to the U.S. Environmental Protection 
Agency (EPA) seeking a copy of records regarding White Pater on Winter Manure 
Application and related records, as described in your request. 

We have reviewed your submission and based on the information provided, we 
are granting your request for a fee waiver. However, this fee waiver does not include a 
waiver of fees for otherwise publically available records. The EPA Office of Water will 
respond to your information request for the Agency. 

If you have any questions concerning this fee waiver determination, please 
contact me at (202) 566-1667. 

La y F. Gottesman 
Naf nal FOIA Officer 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed wtth Vegetable 011 Based Inks on Recycled Paper (Minimum 30% Postconsumer) 
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UNITED STATES ENVIHOf../~;1ENT AL Pf~OTECTION AGENCY 

Wf\SHINGTON, D.C. 2.01\GO 

OCT 2 8 1975 
.-:'V r ;.y 

. .I; } 

I 

' i' . . J \"\• ' ~ I I HIE AOf~INISTRATOR 

v ' 

Dear Governor Carey: 

I am dcligh::.ed to inform you that the Stute of New Yer.k's request 
for approval to conduct a State permit program pursuant to the 
provisions of the National Pollutant Dischrirge Elimination System 
(NPDF.S) under section 402 of the Federal Water Pollution Control Act 
1\inendmcnts of 1972 (the> Act) is hereby approved. Accordingly, as of 
this date I ar.i !_;USpending the issuance of permits by the Environmentul 
Protection Agency (EPl\) under section 402(a) of the Act as lo all 
discharges in the State of New York other than those from «gcncies and 
instrumentalities of the Federal Goverrunent. 

The program that you conduct pursuant to this authority must at 
all times be in accordance with section 402 of the Act, all guidelines 
prom•.!lgated pursuant to section 304 (h) (2) of the Act, and the cnclose!d 
Her.ioranda of Agreement between the Regional 1\d;niryistrator of El:'ll's 
Regicn 1! I the Com.rnissioner of the state of New York Is Department 
of F1\\1.i.r:cr-.n~·~r:tal Co:1:;c::':<it i.0:1 (DIX'.) iJn:i tl:c Cl1cJ)rrii1n •:if L''~ tl'··.1 '.c"or.k 

Stub~ Board un Electric 'ceneration Sitin<J <.ittd the Environ:ncnt (tiw 

Bonrd), which I have ;ilso approved today. neca1ViC of .the spli.t in 
permitting authority b~!twcen the DEC <incl the Board, I believe it is 
extremely import?.nt to the effective implement«tjo11 of the StG.tc program 
that close coopr:r«tion betwe>en these State agencies be m;.1int:<iined, 
particularly reg3.rding the issuance of cer tif i.cil l:cs of env irono.-.~nta l. 
compatibility and public need (certificates) by the Board to major 
steam electric generating facilities. 

It is equally important that there be effective enforcement of 
permits and the permit program. The l·~cmoranda of l\qr.er.mcnt, which 
indicate that the Regional Administrator generully inte1~s to 
un<lerlake direct enforcement of State issued permits or ccrtific~tcs 
only when the State does not take appropriate enfu!·cem!~nt acUon, '1re 
not intended to and will not foreclose federal cnfor.cemcnt action 
in any case \;here EPA determines that a violation lw.s occurn·cl and 
federal enforcement proceedings are warranted. 

I 

.' 



'·. 

I underat.cuvi that n~vcr.al ndju!:t:I'l(!ntn and clnr.ificat1on!J nre 
liaing 111adc to tl:c Ul.!W YorJ~ perrni t pro<Jl"illn in orclcr to ;ivoid nny 
unccrtaint'l as tho pro~r.:i;n i.!l bcincy f.!.1plc:1entccl. Fer C?xru:i~1le, thcrr. 
\oras some arihic;uity couccrniug tho bur.Jen of proof in connection with 
Uew York's thcrr>..ci.l water '!Uillity stam.1nrdz. 'l'h«t u..'Tlhiguity ha~ been 
aubetantially resolved as a result of a September 5, 1975, DEC leg-al 
op.inion. Hy approval of tho Nnw York ~rogriJT!'I today is lvt::.:.;C!d in pctrt 
upon assurance>. that the l\ttorne~, c:cncral of ~Jt:?w Yod: ngrcc5 ';i th the 
DEC on the thermal water. cr.inlit:r st.:-.nclari! bur.den of rt:oof question 
C1.nd has rendered n surpl~n~ntal opinion on t."ii::; is~u~. 

I also undcrstan'.l th~ 1\ttorncy G!~n(?ral 1 n Stc:itc:r.icnt· ha~ hcen 
supplemented to reflect legislative ru:icnd':"lcnts en<!ctccl ::;ul:::-cqucnt: 
to tho data of the original Statc:ncnt and to reflect the State 
Pollutant DiDcharge I:linination SystC'.r:1 (St'nES) regulations which 
bccM'lc cffcctiva on .1\uguat 29, 1975. '!'his suppl.c"nent. ·,.,ill bn r.iost 
helpful in CO!:lplctlng the record a.nd inforning the puhlic of the po~litivc 
action:J taJ;.en hy the Uet·1 Yorl~ Lc9is1'..1tnrc llild the DP.C to prcnare for 
acl6i;iistration cf tha Stntc' s peniit rro~rru:\. 

Finally, t!1~ ruhl ic Service COr.'.r.i~.;::; ion's r~<;ulntlons rc~:ir.d:i.ng 

the issuance of certificate~ by tha Bo.:-.rd i:.iust be rcvisc·l in conform
ance with applicable NPDES provisions !let forth in 40 CTR Part 124. 
It in my undcr!3t.'ln<ling th~t th~ necc!>c~ry revi5ionn will be finally 
adopted by the noard prior t:o its i::;suance of any certificates to 
new electric pot.:cr gcncrnting facilities. I m~ cJclic;ht0tl to know 
that the effort to rr!ViSC t:hc rcgulatiO~lS is \lndcrway mvl have 110 

c1.oubt that tho r~viscr. :Z::N!',\la.1:ions vill bn f'rOnulcrl'.tr~(1 in tho near 
futu~c. 

1\s currently in effect, th~ DEC's SPDJ:3 regulation~, in section, 
7 51. 3, exclude certain cntcgories of point source$ frcn !~cw York's 
SPDES pcrTJit progr<i.n. Thcso C!xclusionn w~:r.e authorized by section 
124.11 of EPA's rcgulntion3 zetting forth quiclelin".!~J for ~tatc til'DES 
progra."':\3 1 40 CTR Par.t 12.J (37 FR 2B390; !J".!cc,~1bcr 22, 1972). Jiowc•rcr, 
the Diztrict Court for the ).)istrict of Colurthia in the recent car.e 
of llatural Rnsourccn Def:em;e Council, Inc. v. Trnin {Civil no. 1G29-73), 
heldtha t the Act <loos not -:.-\U th0riZ.;-s\1c1\ c:ii;clur.ioos am1, in an 
orc.ler issued J11ne 10, 1975, directed r.PJI. to rur.c!icl its rC<JUl.:i.tions 
accordingly. El'A has filed u ?Iotica of Intent to 1\.ppnal the Court's 
dcci:Jion. Should the Court order bo upheld, hmrcv<~r, EPl\ will be 
required to !?Uhlish final .:t."1enc!.":lcnts t:.o its rcgulatlorw by F~hru.-117 1~176 

to rc~ovo the cxclu~ionr: frcm the T:T'DES pro<1ra.!'.'. Followi.rg :mch 
lL"Tlcr-clments New York '·roul<.~ sir1ilnrly be rc~ir.cd to ninend its re~mlation3 
in orclcr to continue to col':lply with tltC? liPDES recr..iirc::i~nts. He arc 



,• 

~ _: \- .. 

. ~. 

3 

holrlinq hearings and !ioU.citincJ sugc;cst.ionn to minimi:rn the pot:c11t.ial 
impact of the progr<!i~ changes rcquirc~1 by tho Court order. Uc wolco!~e 

any suggestions th~t you or your staff may make to assist us in this 
effort. 

The State of Uc\·I York has dCl!IOnstrnted grE"nt cnrmbiJ.ity 1 pationc~, 

and coopcratior. in the dovclopi~ent of its porr.1it :r-rogr.a'7l. Yoa, your 
stnff, the H~,_, York I.~gl~laturc, and p1?rsonnel of the L'J.:C should feel 
justifi~Lle pride and s;tti5faction upon a~suning atl.i.\inbtration of 
thio important cnvironmP.nt.al progr.'1!!'1. 

l7e look forward to working with you anti th~ DEC in c.:cntir.uing tho 
progress you have made towards cleaner water in now York. 

Sincerely yours, 

. ". , · I qr· ·/1.r }~ ;.-··· . ,.,, N7 I 

1lo!1orablc Uugh L. Carey 
Go-vernor of new York 
.Albany, New York 12224 

Enclosures 

RUGSC?ll !~. Train 

cc t Mr. OJden Reid, Cct'.'rdssio!ler, Stc:i to of tkw Yo.rl:. 
ncpartr.:ent of Envir-on.-n<.mtal Cong<.n.-vntion 

Mr. 2\lfred E. Kuhn, Chainnan, State of r;ew York 
Board on Electric Goncration Siting and the Environment 

Mr. T..ouia J. Lefkowitz, State of m~w York 
Attorney General 

bee; AX (3) 
OB Chron & Renclin~r, EN-329 
B. Emmett, EN-330 
J. Molloy, EU-338 

}. 

Bell, EN-338 
gional Administrator, Region II 
gional Counsel, Rcqion II 

Enforcement Division, Region II 

Prepared by JBell/crnc/9-lG-75/.rm-338/x58731 
Rewritten by DErnmett/crnc/9-25-75/Etl-338/x58731 

•. 



MEMORANDUM OF AGREEMENT 
BETWEEN 

THE CHAIRMAN OF THE NEW YORK STATE 
BOARD ON ELECTRlC GENERATION 

SlTING AND THE ENVIRONMENT 
AND 

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION Tl 

WHEREAS, tht:.> Federal Water Pollution Contxol AcL Amendments of 
1972 ("th~ ft'1fCAA'') expresses the policy of Congress co recogni.z~, 
preserve, and protect rhe primary responsih1litles and rights of 
States to prevent, reduce and eliminate pollution; 

WHEREAS, the ~rate of New York has had enforceable war.er. quality 
standdrds since 1950 and has administered a State discharge permit 
system since 1962, and since September 1, 1973 the Stace of New 
York ("the Scace'') has conducted a Seate folluranr Discharge 
Elimination Sysrem ("SFDES") permit program pursuant to article 17, 
title' 8 of the Environmental Conservation Law ("EGL"); 

WHEREAS. pursudnt to the FWF'CAA, the Admini
1
str:itor of the United 

States Envirunrnenc.al Irot.ect.ic,n Agency ("t.h'e AdministraLOT 11 and 
Lhe '"Agency 11

, respecLively) is authorized to C'S tdblish and ad ~ 
miniscer a Narional rollutant Discharge Elimination System 
(''NTDES") for discharges of pollutant::> into ncl'v1gable wacers of 
the Uni~ed Sta tes; 

WHEREAS, the FWT'CAA allows th~ Administrator to suspend the 
issuance of ft-deral disc.barge permits within any Sc.ate which 
des1r~s co ddmin1sl.er its own permit program fer discharges into 
navigable wat~rs wlthln ics JUrlsdiction in accordance with a 
program meetlng tbe criteria set forth Ln § 402 oft.he FWTCAA 
and regulations set forth in 40 CFR Part 124 "!2cate frogram Ele
ments Necessary for Farr.icipation in the NaLional Pollutant. 
Discharge Elimination Systern11 ("the Seate Irogram ElE:>rnents!!); 

WHEREAS, th~ State has promulgated regulations under arr icle 17, 
tic le 8 of the ECL, and has caken other necessary steps in order 
to m~et said c rice rla; 
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WHEREA~, the ~late, acting through its Governor, has submitted 
an applicaticn for approval by the Admini5trator of the States 
pollut.anl dlscbdrge ellmination system permit program; 

WHEREAS, the Regional Administratot, Region 11, United States 
Envuonmentdl frocection Agency ( 11 the Regional Adm1nist.rgcor") 
and Ch<:' Chirirman of the New York Stace Bcdrd on Electric 
GenE:!r-:OJtion Suing and che En"ironmE:nt (her<!inafter the •·chairman" 
and th€: "Board". respectively) wish to 5et fcrth their mutual 
understanding ciS co proc~dur3l and other arrangements for co
ordina t 1ng the adminisLration cf the S tace's pollutant discharge 
~limination system permit progrdm for maJur sLeam eleccric 
gene-rating facilities as defined in Section 140(2) of the New 
York fublic. S<.:'rvice Law (''gtmerat:ing facilities 11

) wlrh the NPDES 
prCJgram follmdng approval by the Administrat or of the State's 
program; 

WHeyEAS, t.he Administrat.or has promulgated regulations, the State 
Frogram Elements, which call for, among other things, the estab
li5hment by dgre~men t b~tween the Regi onal AdminiscraLor and the 
appropriaL~ Stat~ ag~ncy of procedures for rransmisston of certain 
data and o tht-r informa(ion concerning the NfDE!l program to tht 
Rcgiunal Administrator; 

.... 
WHEREAS, the Board ls authorized pursuant t o article 17, citle 8 
ECL ro ddminiscer an NFDES program for generat1ng facilities on 
behdlf of the State, and its Chairman is authorized to enter into 
agrcc-mc-nts with che Rt>gicnal Adrninistracor incidencal to rhdt 
authc.rity; 

NOW1 THEREFORE , the parties to this agreement, in cons.iderarion of 
the covtnanLs and st1pulalions seL out herein, agree as follows: 

ARTICLE I 

TRANSFER OF AUTHORlTY 

l After the date upon which the Administrator approves r-he 
State ' s p~rm1t program, all pending and new 9pplicat1on5 for NTDES 
permits for gE-nf::!raL1ng facilities (hereinafter ''certifLcar.es of 
t.rnvironnwntal cornpc:1 'tibilit'y and public need' 1 er ucerrif'tcat.es") 
shall be t•i.rected Lo the Chairman . 
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2 After the dare upon which the Administrator approves the 
5tace s pt!rillit prcgram, the Board shall ha\.e sole responsibility 
for ch, issuance of certificates within the Stdte of New York 

ARTICLE 11 

RECEIPT AND U~E OF DATA 

l TbE:: Regi~nal Administraror agrees that he will ma1ncain all 
the files contd in1ng the documents upon which NJDE~ permits issued 
by him wt::re bdsed in a readily accessible cond1cion and thcitt em
ployees of th~ DepartmenLs represenred on the Board will be per· 
mitc..ed unlimited access to suc.h documents on five" (1) days prior 
not.ice t.o c he Regional Administrator or bis des lgnee . Any docu
menc s r~quired by the Departments will be furnished or reproduced 
by EI·A prompr ly and without. charge Lo the Depar cments . 

2 The Chalrman hereby agrees that he will ~rovide to the 
Regional Administrator periodic, statistical reports on all 
dppltcar ions for c~rtif icaces received by him, and on the progress 
of all applications for cerrifica ces befure rh~ Buard . 

I 

. 
ART1CLE Ill 

TRAN~MirTAL OF ArPLICATIO~~ FOR CERTIFICATES 
TO THE REGIONAL ADMIN£STRATOR 

1. The Chdirman hereby agr~es that for ~11 applicacions for cer
tificates b~fore the Board f~r which the Regioral Administrator 
hds nor waived hls right to objec r ro, rev1~w dnd received Lnf ot 
m.H Lon pursuc:(nC to Sect.ion l.02(d) of r-be FWfCAA 1 the Chairman will 
transmit t o the Regional Administrator a copy of c:hoS(· portions of 
the applirdllon pertaining r o NPDES and rhe r~ldt~d public notices, 
the r~c.vmm~ndations of the fublic c;'ervic.e Commission Staff vr the 
Deparc.menc of Envir·onmental Conservation Staff, o r both, 
p~rtdin1ng c0 NPDES, the fact 5heec. and the 
rdtionale d~railing the b3s1s for the limits appearing in the 
stdff r~cummi:.•ndach.ns at tht:: time of Lbe public.a t ion t.,f public 
nottc~ oi th~ staff r~commcndations The Re&ional Administrator 
shall bt:: dfford~d a period of rhirty (30) days from receipt of 
such documents during which co make wrirrtn comm~ncs upon, ob 
j~cc 10ns Lu, or r~commendacions with resp~cf tc such scdff 
T ec c;:n.rnt""nd.3 l ions 
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2 The Chairm~n agrees thdt if any staff recommtndarion received 
by rhe Regional Admtnistrator pursuant t o pdragraph 1 o( this 
Art i cle Ls substanrially changed subsequent co Lh~ initial trans
mission r 0 th~ Regional AdminisLrator, rhe Chdirman shall so 
no cify the Reg ional AdminlsrraLor and shall Lransmir t c the 
R~gional Admtntscrator a copy of such chdnged recommendations. 
The Rt'gion::il AdminiscraLor shall have a pc:-riod of twenry (20) 
days frcm reC1;:tpt of such changed rec.ommE:-nddr ions dut ing which co 
make ~ritcen commencs upon, objec tions LO, or reccmmendat1ons with 
n~spect r.o such changes prior t.o t he issuance uf tht! ce:rtifi.cace 
For the purpos~s of this paragraph, a substdntlal change in a staff 
recommendat1 cn 1s a change which either res(Jlts ln che increasE> of 
any tf fluenc load (which may be expressed as a percencage of in
fluent allo'\\·ed t.:> be discharged) by more than 20 percent., provided, 
however, thaL such effluent lead remains consistent ~ith federal 
gu~delines and requirements, or extension of rhe final date of 
compliance in any schedule of complaince more than 60 days aft~t 
the ddl~ set f o rth in t.he original sLaff recommendation 

3 If th~ Regtunal Ad~inisrraco r so requ~sts in writing, the 
Ch3ir~an shall extend the period of time qur1ng ~hich the Reglonal 
Administraccr may make ~ritten comment upon. objection LO, or 
reccmme~da ti ons with respecc to any staff recommendaticn, ~xtept 
thdC: in no event. will the total of L ime, as ex t ended, be greacer 
t.han 90 days from the orig1n.al receipt of rhe sr.aff rec.omrnendation . 

4 . If rhe Region~! Administrator objects to any pcrtion of a 
certiftcat~ reldt.ing to NTDES ~ropos~d t o be issued pursuant to 
his tight to cbjec t provided in Section 402(d)(2) of the FWTCAA, 
such obj~ctton shall be in wriring, shall stdte wiLh particular icy 
the pro.,,lsions of Lhe FWT-CAA 01: regulations, guidellnes and nar ional 
progrdm guidance adopted thereunde r upon which the objection is 
based, and shdll &~r fo~th tht terms and (undi1 t ens r~qui~ed by 
the Regtvnal Administrato r as a condition t c elimination of hLs ob
jection~ Lu those portions of che cerrificate Whenever the Regional 
AdministraLor objects co those portions of the certificate p~r
ra1n1ng to NfDE":J, no certificate shall be issued by tht! Bodrd 
until all obJ ~C tions of the Regi onal Adminlstritor hd~e been 
resolved The Reglonal Adm1ni.strat.or and the Chairman agtt!e 
Lo s~~k resolutton of any objections th~ R~g1ondl Admtnistraror 
may have tn as expedit10us a manner as is possible . When an 
objt-c.cicn of the Regional Administrator has been resolved to 



his sac1sfdcrion , he shall nctify the Chairman in writing of 
the withdr~~al of his objection 

5 The Board may impose addirional requirements, limitdtions 
and condtcions as ir deems n~cessary as long as such require· 
m~nts, limitations and conditions are not less stringenr than 
feder~l guidelines and requir~m~nts 

ARTICLE IV 

RECEIPT OF CERT1F1CATES AFTER I~SUANCE 

Nothwithstanding any other prov ision of this Agreement, rhe 
Chairman agrec-s Lo tr-ansmit d copy of e\ler.y certificate and 
modif 1catlons thereto issued by the Board to the Regional 
Administrator no lat.er than thir ty (30) days Efrer: Lhe 
issudnce o~ such cerrificate and modifications rherec o 

·. ARTICLE V 

MONITORING AND RETORTING 

l Thi= B0ard, in accci:dancE- wtth § 124 61 of· the Scdte r::-ogram 
Elem~nt s and 3 NYCRR 756. 1, shal 1 include mon i ti.: ring condi r i ons 
in certificates, and shall establish such monitoring requir~ments 
for addicional pollutants in any ce~tific~tes, as may be req~ired 

l The Ch3Lrman agrees thar cop i es of all repor t s Lo be sub
mitted by Lhe certificate holder co rhe Chairman ~r rhe Board 
shall also bd submitted to the Regional Administrator 

3 Recogniz Ing Urn t t.he New York St:a re De pare mt!nt s of Erw ir.on • 
mental Conservation dDd Health have the responslbilir~ for 
mon ir or1ng discharges under sect.ion 17-0823 of the ECL, 'Whene:rver 
the Chairm~n or his des1gnee receives a mon i toring repor t from 
any source, oche r than such Dep~rtments, relac ing co d discharge 
frcm d g~n~raring facility, the Chdirlll3n shall Lransmir ro the 
Regi oPdl Ao~Lnisrrac0r dnd the Department oi EnvLruTUiental 
C0nservation Lhe resulrs of thdl rlpcrcg 
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ARTICLE VI 

TRANSMITTAL OF DATA TO THE NATIONAL DATA BANK 

1 Uncil ci national r-epository of info'tmation is permanently 
estdblished, the Regional Administrator will perform chis function 
wich regdrd Cl, NTDES permits Ther'efore, t.raosmissi 0n by lhe 
Ch3irman vr his design~e of all documents r equtred in ~revious 
Arttcles shdll salisfy Lhe requirement of crdnsmttral o f data t o 
the Naciondl Dae~ Bank 

2 The Chalrman dnd the ~eglonal Administrdtor shall cooperate 
in providing edch oth~r, in a timely manner, basic infornuHion 
and ddta needed co Cdrry ouL their respec.nve p·rrJgrams 

ARTICLE VII 

MODIFlCATION~ OF CERTIFICATES 

1 Whenever the Board intends ro modify these portions of 
the cerlif1cace pertaining Lo NFDE , the Chairman shall notify 
the Regional Administrator, and sh.all rran5mic d copy o f any 
cert if LCcH'e which ls proposed Lo be so mod U· ied or rev l sed to 
the Regl onal AdministraLor, t oge ther with th~ proposed changes 

. 
2 The Regtondl AdmLnisL~ator sball be afforded d period of 
thirty (30) duys following such nocice or reL.eipt. of sue h trans
mitted changes, whLchever shall occur ldc~r, cc c omment upcn, 
make reu,1111t.ndacions wltb respect t.o, or objecc co the proposed 
modificdcions and rtvisions If no objections dre made wi 1hin 
lh ~ 30-day p~riod, the Bodrd mdy issue the mod 1li~d cerr1f1cat~ 

3 lf any port ion of a certificate relat ir.g tc, NIDE<l is revis ed 
or modif i~d in any mann~r by cour t acrion, the Chairman or his 
design~c shall notify tbe Regiondl Admin1strar0r of such re
visicn er modificacivn and, up0n request, shall cransmic a copy 
of such cert ific.~te ~drh the changes to rhc.: R~gtonal Ad'Tlinisc:raror . 
Where impl~mencing ace ion by che Board is required by rhe ~our•, 
tht:! B .... ard, unless prolub1ted by court order, sh:ill , p:-ior to 
taking such implern1::n11ng act Lan , allow lhE:: Region.al Admini-
st:r.:tt 1.H' c:f pt:-riod u f c.en (10) days following such no ti c.~ or re· 
ceipl (? f suc.h cransmicral, whichever shall leller occur, in 
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which to appeal the court's decision. 

ARTICLE VIII 

NOTIFICATION OF VIOLATIONS 

Whenever l he Regional Administrator receives any information 
that any certificate holder is in violaciun of any cerm or 
condition of any issued certificate, he shall immediarely 
forward a copy of such information to the Chairman and 
Commissioner of Environmental Conservation 

ARTICLE IX 

ASSISTANCE 

From time to time the Chairman and the Regional Administrator 
shall cunsult as to whether or not it will be necessary for 
the .Regional Administrator to assist the Board in carrying o t 

its responsibilities under this agreement Such assistance 
shall be rendered as rhe Chairman and Regional Administrator 
may agree 

ARTICLE X 

CHANGES IN STATE STATUTES, REGULATIONS, 
OR DIRECTIVES 

1. Prior to taking any action ro propose or effect any sub
stantial amendment, rescission, or repeal of any stature, 
regulation, or directives, which the Chairman has submitted 
to the Regional Administra t or or agreed co make use of Ln 
conneccion with approval of the St'ate ws program, the ChaiTman 
shall notify the Regional Administrator by transmittal of the 
text of any such change to rhe Regional Administrator. The 
Rcg l onal Administrator- shall have 30 days in which to derermine 
wherher tht proposed change would mean that rhe State's permit 
progrdm would not be in accordance with the FWfCAA and the 
State Itogrdm Elements. 

2. If an amendment, rescission, or repeal of any statute, 
regulation, or directive, described in paragraph 1 above 
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shall occur for any reason, including action by tbe New York 
Legislature or a court, the Chairman shall notify che 
Regional Administrator by Lransmittal of a copy of the rext 
of suc.h revision ro t.be Regional Administrator 

ARTICLE XI 

FURTHER ASSURANCES 

The Chairman shall seek the adoption of such regulations , 
and shall take all further actions which may be needed in 
order t o preserve and maincain any authorities, programs, 
or commitments described in this Agreement 

ARTICLE XII 

ACTION THROUGH STAFF PERSONNEL 

The Chairman and the Regional Adminisrrato~ may designate 
petsonnel ro carry out any duty or action required or de
·scr i bed herein. 

ARTICLE XIII 

EFFECT AND RESCISSION 
..,... 

This Agreement shall cake effect upon program approv3l by 
the Administrator pursuant ro § 402(b) of the FWPCAA and 
shall remain in effect for the duration of such approved 
program or unttl this Agreement is rescinded 

In witness whereof, the parcies have executed thls agree
ment on this 14th day of August , 197). 

STATE OF NEW YORK 
BOARD ON ELECTRIC GENERATION 

SITING AND THE ENVIRONMENT 

By: 

Approved: 0~§:4 /~7j
(Date) 

UNI TED STATES ENVIRONMENTAL 
FROTECTlON AGENCY 

REGION II 

By: -::Z_?t£ z<le~~ 
Gerald M Hans1~r, P. E. 
Regtonal Admintstratvr 

~~'2u_ · 
Administrator 
UNITED STATE5 :ENVIRCNMENTAL 

PIDIECTICN AGENCY 



AMENDMENT TO TlIE 
MEMORANDUM OF AGREEMENT 

BETWEEN THE BOARD A.ND EPA 

Now therefore, the parties to the Memorandum of 

Agreement dated August 14, 1975 , in consideration of the 

covenants and stipulations set for th therein , agree to the 

following supplementary provisions : 

(A) Article I, paragraph 3. 

3 . In carrying out its duties, the Board shall 

insure full compliance with the substantive content and 

spirit of the FWPCAA, relevant regulations promulgated 

under the FWPCAA, and title 8 of article 17 of the Environ-

mental Conservation Law . 

(B) / The foll~wing language shall be added to 

Article X (1) : 

If the Regional Adminlstrator objects to any 

proposed change as not being in compli~nce with the FWPCAA, 

or any regulations promulgated thereunder, he shall set 

forth his objections with reasonable specificity . The 

Chairman and the· Regional Administrator agree to seek 

resolution of any objections the Regional Administrator may 

have in as expeditious a manner as possible . 

(C) The following language shall be added to 

Article XI . 

Before the Board issues any certificate, the 

Commission shall revise its regulations to insure full 
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compliance with the FWPCAA, any relevant regulations promul-

gated thereunder, and with title 8 of article 17 of the 

Environmehtal Conservation Law . 

In witness whereof, the parties have executed this agreement 

on this ~~day of September, 1975 . 

STATE OF NEW YORK 
BOARD ON ELECTRIC GENERATION 

SITING AND THE ENVIRONMENT 

By : 
E . Kahn 

Approved: 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

REGION II 
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UNITE D STATES EN VIRONM ENTAL Pr\OT ECT ION AGEN CY 

Honorable Hugh Carey 
Governor of New York 
.?l. l ba ny, New York 

Dea r Governor Carey: 

\ \ 'ASHINGTON. D C 2046Cl 

Jut'' J - 6 1980 OrFJCE Or !::lffOr<CC:MENT 

On October 28, 1975, New York r e ceived authority to 
administer the Nat i ona l Polluta nt Discharge Elimination Syste m 
( NPDES) within its borders. EPA's approval letter indicated 
that we would retain authority to issue permits for Federal 
facilities within the State. The reservation of authority over 
Federal facilities wa s necessary because the Federal Water 
Po llution Control Act {FWPCA) precluded State regulation of 
t hes e facilities. 

Tbe 1977 amendments to the FWPCA specifically authorize 
the States to administe r the NPDES permit program for Federal 
facilities. Accordingly, I have today approved the State of 
New York's request to assume this r e spons ibility. This 
appr oval o ve rrides any contrary language in EPA's October 28, 
1975 l e tter approving the State's NPDES program . 

We are glad to transfer the administration of the NPDES 
permit program for Federal facilities to the State of New York. 
Region II will be working with the New York State Department of 
Environmental Conservation and the New York State Board on 
Electric Generation Siting and the Environment to facilitate 
this transfer in a timely manner. 

Sincerely~ 

J fd y f"~if;.A-
ncting As sista nt Administrator 

for Enforcement 

cc : i,.l'..._r . Robert F . Flacke 
Honorable Cnas. Zielinski 
Mr . Charles S. Wa rren 

·.---
( ~ 

.· 
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AMENDMENT TO THE 
. NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

MEMORANDUM OF AGREEMENT 
BETWEEN THE 

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
AND THE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION II 
RELATING TO GENERAL PERMITS 

The Memorandum of Agreement between the United States 
Environmental Protection Agency, Region II (hereinafter EPA) and 
the Depa rtment of Environmental Conservation (hereinafter DEC) is 
hereby amended to include DEC and EPA responsibilities for the 
development, issuance and enforcement of National Pollutant 
Discharge Elimination System (hereinafter NPDES) general permits 
as follows: 

The DEC has the responsibility for developing and issuing NPDEs · 
general permits. After identifying dischargers appropriately 
regulated by a general permit, the DEC will collect sufficient 
effluent data to develop effluent limitations and prepare the 
draft g eneral permit. 

The DEC will include in each general permit conditions which 
requi re the permittee(s) to comply with the foll~wing prov~sions 
of 40 CFR §122.28. 

§122 . 28(b) (2) notices of intent 

§122.28(b)(3) (i) requiring dischargers to apply for and 
obtain an individual permit; petitions by 
interested parties 

§l22.28(b) (3) (iii) providing that a general permit holder may 
request to be excluded from coverage under 
the general permit by applying for an 
individual permit 

§122.28(b) (3) (iv) providing that wheD an individual permit 
is issued to a discharger subject to a 
general permit, the applicability of the 
general permit is automatically terminated 
on the effective date of the individual 
permit 

§l22.28(b) (3) (v) providing that a source excluded from a 
general permit solely because it already 
has an individual permit may request that 
the individual permit be revoked, and that 
it be covered under the general permit 
wh ich shall apply to the source upon 
revocation of the individual permit 

• I , · -, ._ .... . 
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Each draft general permit will be accompanied by a fact sheet 
setting forth the principal facts and methodologies considered 
dur i ng permit developEent and will be transmitted to the 
following EPA offices: 

Water Management Division Director 
U.S. EPA, Region II 

26 Federal Plaza 
New York, NY 10278 

Director, Office of Wastewater Enforcement and Compliance* 
U.S. EPA (WH-546) 
401 M Street, SW 

Washington, D.C. 20460 

2 

. EPA will have up to ninety (90) days to review draft general 
permits and provide comments, recommendations and objections to 
the DEC . In the event EPA does object to a general permit it 
will provide, in writing, the reasons for its objection and the 
actions necessary to eli minate the objection. The state has the 
right to a public hearing on the objection in accordance with 40 
CYR §123.44 and Article III of the MOA. If the state does not 
request a public hearing within ninety (90) days of receipt of 
the objections and EPA's objections are not withdrawn, exclusive 
authority to issue the general permit passes to EPA. If the 
state does request a public hearing, one will be held, and a 
decision will be made which reaffirms the original objections, 
modifies the terms of the objections, or withdraws the 
obj ections . The state will be given notification of this 
decision. If the state does not resubmit a draft general permit 
in response to the decision within thirty (30) days of the 
notification, exclusive authority to issue the general permit 
passes to EPA . 

At the time the DEC transmits a copy of the draft general permit 
to EPA, the DEC will also publicly notice the draft general 
permit in accordance with 6 NYCRR Part 621, including publication 
in the Environmental Notice Bulletin. The DEC will also issue 
and administer general permit~ in accordance with 6 NYCRR Part 
621 and 40 CFR §122.28. 

· The DEC also has the primary responsibility for conducting 
compl iance monitoring activities and enforcing conditions and 
requirements of general ~ermits. 

All specific State commitments regarding the issuance and 
enforcement of general permits will be determined through the 

*General permits for discharges from separate storm sewers 
need not be sent to EPA Headquarters for review. 



annual 106 workplan/SEA process. 

This Amendment to the Memorandum of Agreement will be effective 
upon approval of the DEC general permit program application by 
the Regional Administrator of EPA Regi·on II. 

New York State Department 
of Environmental Conservation 

~h-C, 
Thomas c. Jorling 
Commissioner 

Dated : Albany, New York 
September l1_, 1992 

United States Environmental 
Protection Agency 

Dated: New York, New York 
October ~' 1992 

3 



A1\llENDMENT TO TJJE 
NATIONAL POLLUTANT DISCHARGE ELIMTNA TION SYSTEM 

MEMORANDUM OF AGREEMENT 
BETWEEN THE · 

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSl<:RVATION 
AND THE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY. REGION U 
RELATING TO IMPLEMENTATION OF THE REQUIREMENTS 

OF THE GREAT LAKES WATER QUALITY GUIDANCE 
IN THE GREAT LAKES BASIN 

I. Background 

1. The Great Lakes Water Quality Guidance (GLWQG) is found at 40 C.F.R. Part 132 and 
is the result of a six-year effort begun by the eight Great Lakes States and EPA in 1989 to 
develop more consistent water quality standards in the Great Lakes Basin. 

2. The GL WQG establishes minimum water quality criteria (including for the first time 
criteria to specifically protect wildlife), antidegradation policies, and implementation 
procedures using a ecosystem approach for waters of the Great Lakes Basin within the 
States of Illinois. Indiana Michigan, Minnesota, New York, Pennsylvania, Ohio and 
Wisconsin. including waters within rhe jurisdiction of Indian tribes. These procedures 
will be used to establish "consistent" water quality goals and to control point and 
nonpoint source discharges from industrial and municipal facilities within the Great 
Lakes Basin. 

3. The New York State Department of Environmental Conservation (NYSDEC) has adopted 
certain methodologies, policies and procedures to meet the requirements of the GL WQG 
and has submitted them to EPA for review. In certain instances, these methodologies, 
policies and procedures will be implemented through the NYSDEC's SPDES permit 
program. EPA and NYSDEC are entering into this Amended Memorandum of 
Agreement (MOA) to ensure that the methodologies, policies and procedures 
implemented through the SPDES permit program within the Great Lakes System in New 
York Stare are consistent with the GL WQO found at 40 C.F.R. Part 132. 

4. The duties in this MOA apply only to those portions ofNYSDEC's SPDES permit 
program which concern discharges to the Great Lakes System in New York. 

II. Technical Operational Guidance Series (TOGS) 

1. The NYSDEC bas used a series of documents, known as the Technical Operational 
Guidance Series (TOGS). as the basis for providing NYSDEC staff with the technical 
guidance necessary to implement the State's· water quality protection program for over 
twenty years. Therefore , NYSDEC has elected to implement certain requirements or the 
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GL WQG through the continued use of these TOGS. NYSDEC has modified the 
applicable TOGS to be consistent with the requirements of the GL WQG. 

2. The applicable State TOGS which have been modified by NYSDEC to comply with the 
requirements of the GLWQG, and wiJl be used by the State to implement these GLWQG
based requirements are: 

• TOGS 1.1.3: Procedures for Derivation of Site-specific Standards and Guidance 
Values for Protection of Aquatic Life; 

• TOGS 1.1.4: Procedures for Derivation of Bioaccumulation Factors; 

• TOGS 1.1.5: Procedures fo r Deriving Ambient Water Quality Standards and 
Guidance Values for the Protection of Wildlife; 

• TOGS 1.2.1: Industrial Permit Writing; 

• TOGS 1.3.l: Total Maximum Daily Loads and Water Quality-Based Effluent 
Limits; 

• TOGS 1.3.2: Toxicity Testing in the SPDES Program; 

• TOGS 1.3.3: SPDES Permit Development for POTWs; and. 

• TOGS l.3.9: Implementation of the NYSDEC Antidegradation Policy - Great 
Lakes Basin (Supplement to Antidegradation Policy dated September 9, 1985). 

JIA. Purpose 

1. The purpose of this MOA is to set forth the basic covenants and commitments between 
EPA Region Il and the NYSDEC, with respect to NYSDEC's use of TOGS to issue 
SPDES permits in the Great Lakes Basin in conformance with the requirements of the 
GLWQG. 

2. EPA Region II and the NYSDEC hereby agree that it is NYSDEC's full intention to 
implement its water quality program for waters of the Great Lakes System in a manner 
that is consistent with (as protective as) the GL WQG. SPDES permits issued in the Great 
Lakes Basin will follow the procedures included jn the applicable State TOGS. 

JIB. NYSDEC and EPA R esponsibilities 

l. Under this Amended MOA, NYSDEC agrees that in order to implement the requirements 
of the GLWQG, as found at 40 C.F.R. Part 132. it will issue SPDES permits in the Great 
Lakes Basin in accordance with the procedures included in the applicab le State TOGS. 
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2. If for any reason, on a case by case basis, NYSDEC is unable, or does not believe it is 
appropriate, to follow the procedures included in the TOGS in issuing a SPDES permit in 
the Great Lakes Basin. NYSDEC shall submit such permit for review by EPA Region II. 
notwithstanding any other provision in the MOA that might waive EPA review. 
NYSDEC shall specifically note in its transminal to EPA and in the fact sheet or 
statement of basis for the permil its dec ision to depart from the TOGS and rationale for 
doing so. 

3. Both NYSDEC and EPA understand that should NYSDEC not follow the TOGS in any 
particular case, EPA would have the authority to object to the SPDES pennit pursuant to 
40 C.F.R. 123 .44(c)(3) and (c)(9). 

4. Any revisions to the above referenced TOGS with respect to the OL WQO shall be 
submitted to EPA in accordance with 40 C.F.R. Section 123.62(a). 

Ill. Variances 

1. The NYSDEC has revised its regulations at 6 NYCRR §702. l 7 to enable the State to 
grant variances similar to those allowed in 40 C.F .R. Part 132, Appendix F, Procedure 2 
of the GL WQG. To ensure that any variance granted pursuant to 6 NYCRR §702.17 is 
consistent with and as protective of water quality as variances that would be issued under 
40 C.F.R. Part 132 Appendix F. Procedure 2, EPA and NYSDEC agree as follows: 

2. Upon receipt of a complete SPDES application in accordance with 6 NYCRR 621. which 
includes a request fo r a variance, NY SD EC shall submit a copy of such request to 
Region II. 

3. IfNYSDEC determines that the variance request should be issued in accordance with the 
requirements of 6 NYCRR Part 702.17, it shall submit a draft permit and explanation of 
how the variance, if issued, will be as protective as a variance issued in accordance with 
40 C.F.R. Part 132 Appendix F, Procedure 2, to EPA Region II on or before the date it 
notices said permit and variance request in the State's Environmental Notice Bulletin. 

4. EPA Region II shall be granted at least 30 days, but no longer than the public comment 
period, to review and comment on NYSDEC'~ explanation that the var iance would be as 
protective as a variance issued in accordance with the GL WQG. 

5. In the event that EPA provides comments on the proposed application, NYSDEC shall 
consider EPA's comments to the explanation and proposed variance and prepare a written 
response to EPA' s comments. 

6. Upon submission ofNYSDEC' s response to EPA Region's comments on the 
explanation, EPA shall have 30 days to provide additional comments. 
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7. Nothing in this MOA obviates the NYSDEC·s obligations to conform with the public 
notice, comment and hearing requirements contained in its regulations at 61'1-YCRR Parts 
621and624. 

8. IfEPA determines thattbe explanation provided byNYSDEC does not demonstrate that 
the granting of a variance pursuant lo 6 NYCRR Section 702.1 7 would be as protective as 
that which would be required by 40 C.F.R . Part 132, Appendix F, Procedure 2 , it may 
object to the issuance of such variance in the permit as being outside the guidelines and 
requirements of the Act. lf EPA determines that the explanation supporting the issuance 
of the variance demonstrates the variance is as protective as that which would be required 
by 40 C.F.R. Part 132, Appendix F, Procedure 2, EPA will not object to the issuance of 
the permit or modification based solely on the grounds that the permit contains a variance 
to a water quality-based effluent limit. 

9. ln accordance with the Environmental Benefit Permit Strategy (EBPS), NYSDEC will 
give priority review for any permit containing a variance granted under 6 NYCRR 
Section 702.17 to assess whether there is new information which indicates that the 
standard in question is achievable. 

rv. Effective Date 

This MOA shall become effective upon the later of the date that al I applicable TOGS 
have been approved by NYSDEC's Commissioner or the date that the revisions to 
NYCRR Parts 700-706 become effective. This MOA shall become void in the event that 
EPA Region II does not approve all or part ofNYSDEC's submission in accordance with 
the GLWQG. 

New York State Department of 
Environmental Conservation 

~~.,.__.Q_ 
N.G. Kaul 
Director, Division of Water 

Dated: Albany, New York 

FEB z·& i998 

United States Environmental 
Protection Agency 

Dated: New York. NY 

5- / t-f( 

I 
/ ,. 



Al\ilENDMENT 
TO THE 

Enclosure 2 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
MEMORANDUM OF AGREEMENT 

BETWEEN 
THE NE\V YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

AND THE 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION 2 

RELATING TO IMPLEMENTATION OF THE REQUIREMENTS OF 
THE GREAT LAKES WATER QUALITY GUIDANCE 

IN THE GREAT LAKES BASIN 

The federal Water Quality Guidance for the Great Lakes System (Guidance), 40 CFR Part 132, 
contains the minimum water quality standards, antidegradation policies, and implementation 
procedures for the Great Lakes system to protect human health, aquatic life, and wildlife. 
The Great Lakes states were required to adopt pr<;)Visions consistent with (as protective as) the 
Guidance for their waters within the Great Lakes system. The New York State Department 
of Envirorunental Conservation (NYSDEC) submitted revisions to water quality standards and 
implementation procedures to the U.S. Envirorunental Protection Agency Region 2 (EPA) on 
February 27, 1998. These rules and revisions to the NYSDEC Division of Water's Technical 
and Operational Guidance Series (TOGS) became effective on or before March 12, 1998. 

EPA and NY SD EC enter into this Amendment to their National Pollutant Discharge Elimination · 
System (NPDES) Memorandum of Agreement to ensure that New York State implements its 
authorities with respect to the waters of the Great Lakes system in a manner consistent with the 
Guidance. 

I. Applicability of Modified Water Quality-Based Effluent Limits (WQBELs) taking into 
account treatability, analytical detectability and natural background (6 NYCRR 702.16(b)) 

6 NYCRR 702.16(b) states that where factors, including but not limited to analytical 
detectability, treatability, natural background levels and the waste assimilative capacity of the 
receiving waters indicate that achieving a WQBEL would be clearly unreasonable, NYSDEC 
may substitute a modified effluent limit. 

NYSDEC and EPA Region 2 agree that NYSDEC will not utilize 6 NYCRR 702. l 6(b) as a basis 
for modifying or otherwise adjusting WQJ?ELs. NYSDEC and EPA Region 2 further agree that 
when the State computes a WQBEL, based either on a TMDL, or a source specific WLA to attain. 
WQS, and NYSDEC determines that the permit falls within the scope of 6 NYCRR 702.16, the 
fo llowing procedures will be followed: 



• The permit shall contain, as the final effluent limit for that pollutant, the WQBEL as 
calculated (with the WQBEL referring to the limit derived from the WLA that attains 
water quality standards without consideration of the factors contained in 6 NYCRR 
702.16(b)). 

• The "compliance levels" mentioned in TOGS 1.2.l and 1.3.3 that are based on 
consideration of detectability, treatability and natural background as provided in 
6 NYCRR 702.16(b) may constitute interim limits only in those circumstances where such 
interim limits would be allowed by the compliance schedule procedures contained in 40 
C.F.R. Part 132, Appendix F, Procedure 9 or the corresponding approved State 
procedure. 

• Unless NYSDEC and EPA Region 2 agree to an alternate procedure, any such compliance 
schedule and inte·rim limits which are not consistent with Procedure 9 in Appendix F of the 
Guidance (Procedure 9) (e.g., where compliance with a new or more restrictive WQBEL 
is not required until more than five years after the date of issuance or modification of the 
permit) will be in an enforcement instrument, such as an administrative order; the permit 
itself will be consistent with Procedure 9. 

NYSDEC and EPA Region 2 agree that NYSDEC will not utilize 6 NYCRR 702.1 6(b) as a basis 
for modifying or ot,herwise adjusting WQBELs derived as a result of procedures approved by 
EPA as being consistent with the Guidance, except when interim limits are allowed by the 
compliance schedule procedures contained in 40 C.F.R. Part 132, Appendix F, Procedure 9 or the 
corresponding approved State procedure. In order to ensure that 6 NYCRR 702.16(b) is 
implemented consistent with the requirements of the Guidance, NYSD EC and EPA Region 2 
agree to the following: 

1. If NYSDEC drafts a proposed permit to include interim limits based on 6 NYCRR 
702.16(b), NYSDEC shall submit the proposed permit to EPA Region II notwithstanding 
any prior waiver of review by EPA for any category or class of dischargers. When 
submitting the permit to EPA, NYSDEC shall include a written explanation of how such 
interim limits are allowed by Procedure 9. 

2. EPA Region II shall have 30 days (which period shall be automatically extended upon 
request by EPA) to provide general comments upon, objections to, or recommendations 
with respect to the permit, including whether NYSDEC bas demonstrated that any interim 
limits are allowed by Procedure 9. 

2 



3. In the event that EPA provides comments on the proposed permit, NYSDEC shall 
consider EPA's comments and prepare a written response to EPA. 

4. Upon submission ofNYSDEC's response to EPA Region II's comments on the 
explanation, EPA shall have 30 days to provide additional comments. 

5. . If EPA determines that NYSDEC has not demonstrated that interim limits are allowed by 
Procedure 9, EPA may object to the permit pursuant to 40 C.F.R. § 123.44. 

6. In accordance with the Environmental Benefit Permit Strategy (EBPS), NYSDEC 
will give priority for review to any permit developed under 6 NYCRR 702.16(b). This 
review will assess whether there is new information which indicates that the standard m 
question is achievable. 

7. Nothing in this MOA obviates the NYSDEC's obligations to conform with the publ ic 
notice, comment and hearing requirements contained in its regulations at 6 NYCRR 
Parts 621 and 624, nor does it impair EPA's authority to take 90 days from receipt of 
a proposed permit to object to a proposed permit. See 40 C.F.R. § 123.44(a)(l ). 

II. Reasonable Potential Determinations When There is Existing Effluent Data 

TOGS 1.2.1 and 1.3.3 include procedures for determining projected effiuent quality (PEQ) and 
making reasonable potential determinations. 

NYSDEC and EPA Region 2 agree that NYSDEC will use all existing valid representative data to 
make reasonable potential determinations and include a WQBEL where reasonable potential is 
found regardless of the number o.f data points available for the reasonable potential analysis. 

III. Statistically-Based Projected Effluent Quality (PEQ) 

TOGS 1.2. l and 1.3 .3 contain procedures for calculating PEQ and making reasonable potential 
determinations. 

NYSDEC and EPA Region 2 agree that fo r purposes of implementing TOGS 1.3 .3 for municipal 
discharges where there are 10 or more data points which are a mixture of detect and non-detect 
data, the PEQ will be set at the 99th percentile or, alternatively, based on the method set forth in 
Procedure 5.B.1 of Appendix F of the Guidance or an alternative method that meets the criteria in 
Procedure 5.B.2 of Appendix F of the Guidance. 
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Where there are 10 or more data points greater than the level of detection, EPA believes that a 
point estimate of the 951

h percentile \Vithout a confidence interval, while less conservative than the 
procedure in 5.B.1, meets the requirement for an alternative procedure under B.2 of procedure 5 
of Appendix F to 40 CFR part 132. 

Where there are 9 or fewer data points, the PEQ shall be established by multiplying the maximum 
observed value by the multiplying factors contained in Table F6-l of Procedure 5 of Appendix F 
of the Guidance. Further, when calculating PEQ for industrial discharges in cases where it has 9 
or fewer data points for determining reasonable potential, NYSDEC will multiply the maximum 
observed value by the multiplying factors contained in Table F6-l of Procedure 5 of Appendix F 
of the Guidance. 

IV. Section 132.4(a)(7) and Appendix F, Procedure 5: Fish Tissue Reasonable Potential 
and Policy oflndependent Applicability 

NYSDEC does not have specific provisions for fish tissue reasonable potential and independent 
applicability as called for in Procedure 5.F. of Appendix F of the Guidance. 

NYSDEC and EPA Region 2 agree NYSDEC will determine that reasonable potential exists 
when a discharger that has a detectable amount of a pollutant discharges to receiving waters 
where the geometric mean of fish tissue data exceed the fish tissue value upon which a Tier I 
criterion or Tier II value are based. 

In addition, NYSDEC and EPA Region 2 agree that NYSDEC will follow a policy of independent 
applicability that is consistent with Procedure 5.F .3 of the Guidance, which requires 
that when determining whether WQBELs are necessary, information from chemical-specific, 
whole effluent toxicity, and biological assessments shall be considered independently. 

V. Consideration of Intake Credits 

TOGS 1.2. l and TOGS 1.3.3 address the consideration of intake pollutants in water quality-based 
permitting. 

NYSDEC and EPA Region 2 agree that intake pollutant procedures will only be utilized if the 
intake pollutants are from the same body of water (SBOW) as the discharge as defined in Section 
I.B.9 of TOGS 1.2.1 and Section VI.C.5.a.4 of TOGS 1.3.3. Further NYSDEC will not utilize its 
intake pollutant procedures to make a finding of no reasonable potential if ( l) the faci lity alters 
the identified intake pollutant chemically or phys~cally in a manner that would cause adverse water 

. quality impacts lo occur that would not occur if the pollutants were left in-stream. or (2) the 
timing and location of the discharge would cause adverse water quality impacts to occur that 
would not occur if the pollutants were left i~-stream. 
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In addition, NYSDEC and EPA Region 2 agree that upon making a finding under NYSDEC's 
intake pollutant procedure that an intake pollutant in the discharge does not cause, or ha','.e the 
reasonable potential to cause or contribute to an excursion above an applicable water quality 
standard, NYSDEC will inclµde a statement in the fact sheet that the discharge of the identified 
intake pollutant will not cause or contribute to violation of water quality standards, and include a 
monitoring requirement in the permit to assure that the conditions under which the no net addition 
limits were developed remain the same. 

Finally, NYSDEC an<l: EPA Region 2 agree that any no net additional limits included in a permit 
be expressed as both concentration and mass, and that the permit will specify how compliance 
with these limits will be assessed, consistent with Procedure 5 .E.3 .a. in Appendix F of the 
Guidance. 

VI. Whole Effiuent Toxicity (WET) 

TOGS 1.3.2. contains WET procedures. 

NYSDEC and EPA Region 2 agree that when determining whether a WQBEL is needed to 
protect against acute and chronic toxicity, NYSDEC will use Procedure 6.D in Appendix F of the 
Guidance. 

VII. Need for WQBELs \Vhen WET Reasonable Potential Exists 

TOGS 1.3 .2. contains procedures which address siruations where WET reasonable potential is 
found. 

NYSDEC and EPA Region 2 agree that a WQBEL for WET will be included in any permit where 
reasonable potential is found as a result of following the procedure in TOGS 1.3.2 (implemented 
in accordance with Section VI of this MOA). NYSD~C may also include a compliance schedule 
for the WET WQBEL of up to 5 years provided that all applicable compliance schedule 
requirements under TOGS 1.2.1and1.3.3, as well as 40 C.F.R. § 122.47 (implemented in 

· accordance with Section XI of this MOA) are met. NYSDEC may decide on a case-by-case basis 
that a WQBEL for WET is not necessary, and NYSDEC has demonstrated, in accordance with 40 
C.F.R. § 122.44(d)( l)(ii), that a chemical-specific limitations for the effluent is sufficient to attain 
and maintain applicable numeric and narrative water quality standards fo r toxicity. A WJ;.T 
WQBEL that is subject to a compliance schedule and has not gone into effect may be removed 
from the permit if, after the completion of a TIE rrRE, toxicity is eliminated and the subsequent 
reasonable potential analysis using data collected after the completion of the TIE!TRE concludes 
no reasonable potential to violate toxicity criteria. 
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VIll. Loading Limits 

TOGS 1.2.1 and TOGS l.3.3 address loading limits. 

NYSDEC and EPA Region 2 agree that: 

• In the phrase "unless the variability of the wastewater discharge flow is negligible 
compared to the flow in the stream" in TOGS l.2.1, NYSDEC interprets, and will apply, 
the term "negligible" to mean when the ratio of the 7Ql0 stream flow (the lowest average 
7 consecutive day low flow with an average recurrence frequency of once in 10 years 
determined hydrologically) for the receiving stream to the daily ma.ximum effluent flow is 
greater than l 0: 1. 

• In TOGS 1.2. l for "storm water dominated discharges" that contain process wastewater, 
NYSDEC will require both mass and concentration limits for pollutants discharged during 
high fl'Ow events. 

IX. WQBELS Below the Level of Quantification (LOQ) 

WQBEL as the Enforceable Limit: TOGS 1.2.1 and TOGS 1.3.3 address the development and 
inclusion of WQBELs in permits when the WQBEL is calculated to be below the LOQ. 
NYSDEC and EPA Region 2 agree that: 

• NYSDEC will include in the permit the WQBEL, as calculated to meet water quality 
standards (not the PQL), as the enforceable effluent limit in any permit. 

• NYSDEC will include in the permit the statement that, for the purpose of compliance 
assessment, the analytical method specified in the permit shall be used to monitor the 
amount of pollutant in an effluent down to the quantification level, provided that the 
laboratory analyst has complied with the specified quality assurance/quality control 
procedures in the relevant method. 

Minimum Levels CMLs) and Practical Quantification Levels CPOLs): NYSDEC and EPA Region 
2 agree that NYSDEC may have 120 days after the promulgation of any future MLs promulgated 
in 40 CFR Part 136 to compare the new ML to the corresponding PQL in NYSDEC's 
Detectability Manual. Nevertheless, at no time will NYSDEC issue an NPDES permit that fails to 
include the ML for the most sensitive analytical method specified in or approved under 40 CJ .R. 
Part 136, including where the ML for that method is more sensitive than a corresponding PQL in 
NYSDEC's Detectability Manual. 

. • 
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Reasonable Efforts to Achieve the Minimum Detection Level CMDL) or POL: In Section I.B.6. 
and Attachment A (pg 53) of TOGS 1.2. l , the industrial permit language states that the perminee 
"must make all reasonable efforts" to achieve the MDLs and PQLs cited in the permit. 

NYSDEC and EPA Region 2 agree that NYSDEC will require the permittee to monitor down to 
the ML/PQL, with adjustments to the quantification level based on matrix interference made only 
by establishing an "alternative" quantification level in the permit as provided in Procedure 8.B.2 in 
Appendix F of the Guidance. 

X. Pollution Minimization Plans (PMPs) 

Monitorimz Reauirements and Freauencies: TOGS 1.2. l , Attachment A, stares that at a 
minimum, the PMP plan shall include "periodic monitoring designed to quantify and, over time, 
track the reduction of discharges of the substances noted above." · 

NYSDEC and EPA Region 2 agree that NYSDEC will require that a permit that contains a 
WQBEL below the LOQ to include the following monitoring requirements at a minimum for that 
pollutant, unless less frequent monitoring is appropriate because information generated as a result 
of a PMP can be used to support a request for subsequent pennit modifications, including 
revisions to (e.g., more or less frequent monitoring), or removal of the PMP, as provided in 
Procedure 8.D.6 of Appendix F of the Guidance. 

• An annual review and semi-annual monitoring of potential sources of the pollutant for 
which the PMP is required, which may include fish tissue monitoring and other bio-uptake 
sampling; and, 

• Quarterly monitoring for the pollutant in the influent to the wastewater treatment system. 

PMPs for Ubiquitous .Pollutants: TOGS 1.2. l and TOGS 1.3.3 state that the permit writer should · 
not include a PMP requirement to address discharges of substances that are ubiquitous and not 
subject to effective reduction strategies for which controllable sources are a de minimis portion of 
the WLA. 

NYSDEC and EPA Region 2 agree that: 

PMPs, including its monitoring requirements, will be required for all WQBELs below the 
level of quantification, consistent with the provisions of Procedure 8.D.6. in Appendix F 
of the Guidance. 
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In cases where NYSDEC does not require a discharger to implement control strategies 
under PMP for "ubiquitous" pollutants, NYSDEC will demonstrate to EPA that the 
substance is ubiquitous and not subject to effective reduction strategies at that facility. 

WET ProITTam as a PMP for Aquatic L ife WOBELs below the LOO: TOGS 1.2. l and TOGS 
1.3.3 both state that, for WQBELs which are below the level of quantification and are based on 
the protection of aquatic life, the WET program constitutes a PMP for these WQBELs. 

NYSDEC and EPA _Region 2 agree that, where the WET program is designated as the PMP for 
a pollutant that is subject to the WQBEL below the LOQ, NYSDEC will also require the 
discharger to monitor for that pollutant in accordance with Procedure 8.D. l and 8.D.2 in 
Appendix F of the Guidance. 

XI. Compliance Schedules 

TOGS 1.2. l and TOGS 1.3. 3 include provisions for addressing compliance schedules. 

NYSDEC and EPA Region 2 agree that: 

• For any permit issued to a new Great Lakes discharger (as defined in 40 CFR 132.2), 
which contains a WQBEL, NYSDEC will require the permittee to comply with such a 
WQBEL upon commencement of the discharge. 

• NYSDEC will p rovide for the "2 year extension" allowed for additional studies provided 
for in Procedure 9 .C. l . in Appendix F of the Guidance, only in instances where the 
WQBEL is based on a Tier II value. 

• NYSDEC will limit the use of compliance schedules to new or more stringent WQBELs. 
When a compliance schedule goes beyond the term of the permit, NYSDEC will require 
that an interim permit limit, which becomes effective upon the expiration date of the 
peanit, will be included in the permit and addressed in the permit's fact sheet in 
accordance with Procedure 9.B.2 in Appendi.x F of the Guidance. 

XTI. Variances 

In a previous Amendment to the NPDES MOA, dated March 16, 1998, NYSDEC and EPA 
Region 2 have agreed to procedures related to variances. These procedures identify a process and 
time frame for EPA's review and comment on a proposed variance and NYSDEC's response to 
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comments. NYSDEC and EPA funher agree that EPA Region 2 shall make a determination per 
item III.8. of the March 16, 1998 amendment, wichin 30 days ofNYSDEC's response to 
comments. 

XIII. Relationship with Other Documents 

The Amendment supplements the "Amendment to NPDES MOA" dated March 16, 1998. 

NEW YORK STATE DEPARTMENT OF ENVIRONMENT AL CONSERVAT10N 

N.G.Kaul 
Director 
Division of Water 

Date: 9' / Z- ')- ( '2.-c>-trO 
I 

ONMENT AL PROTECTION AGENCY, REGION 2 

1Yl. fc 
SEP 2 7 zona· 
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GEORGE E . PATAKI 

GOVERNOR 

Ms. Jeanne M. Fox 
Regional Administrator 

, ' • 

* STATE OF NEW YORK 

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

ALBANY, NEW YORK, 12233·10 10 

\\\:~( ~~ \ 
OCT 2 7 2.000 

U.S. Environmental Protection Agency 
Region 2 
290 Broadway 
New York, NY 10007-1866 

Dear Administrator Fox: 

JOHN P. CAHILL 

COMMISSION ER 

This is in response to your letter of September 29, 2000, regarding the "Approval ofNon
Substantial National Pollution Discharge Elimination System Program Revision: Permitting 
Procedures for Major Electric Generating Facilities". 

As requested, enclosed please find a signed copy of the amendment to the 1975 
Memorandum of Agreement to remove Article I, Paragraph 4, which excludes major steam 
electric generating facilities seeking certificates of environmental compatibility and public need. 

Sincerely, 

Enclosure 

cc: Maureen 0 . Helmer (w/enclosure) 
Chair, State of New York Department of Pub] ic Service 
Board on Electric Generation Siting and the Environment 

Peter Lehner, Esq. (w/enclosure) 
Chief, Environmental Protection Bureau 
New York State Department of Law 

,. - . 
·-·· 

00, 



A.tV1ENDMENT TO THE 
NATIO~AL POLLUTAi"\-'T DISCHARGE ELIMNATIO SYSTEM 

MEMORA. "fDUM OF AGREBvrENT 
BETWEE~THE 

EW YORK STA TE DEPARTMENT OF E :VIRO~TMENT AL CO SERV ATION 
AND THE 

UNITED STATES ENVIRONMENTAL PROTECTIO AGENCY, REGION II 

The Memorandum of Agreement between the United States Environmental Protection Agency, 
Region II and the New York State Department of Environmental Conservation is hereby 
amended to remove Article l, Paragraph 4. 

This Amendment to the Memorandum of Agreement will be effective upon the later date of 
signature below. 

ew York State 
Depanment of EnvironmenraJ Conservation 

.G. Kaul 
Director, Division of Water 

Dated: Albany, New York 

United States 
nvironmentaJ Protection Agency 

1YI. F0;t 
Regional Administrator 

Dated: New York, New York 

sEP 2 9 zoo~ 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION2 

Ms. Sandra Allen 
Director 
Division of Water, 4th Floor 

290 BROADWAY 
NEWYORK, NY 10007-1866 

New York State Department of Environmental Conservation 
625 Broadway 
Albany, New York 12233-3500 

Dear Ms. Allen: 

The Environmental Protection Agency (EPA), Region II terminates the waiver of review for all 
National Pollutant Discharge Elimination System (NPDES) permits that are determined to be 
significant point source discharges of nutrients to the Chesapeake Bay watershed. EPA requests 
that New York State Department of Environmental Conservation (NYSDEC) submit to EPA, 
Region II for review any draft NPDES permit for a significant point source of nutrients to the 
Bay watershed, in accordance with the procedures established in the Memorandum of Agreement 
between NYSD EC and EPA. 

The focus ofEPA's review will be to detennine adherence to the point source nutrient wasteload 
allocations and other Chesapeake Bay nutrient reduction requirements contained in the 
New York Tributary Strategy. Based upon the recently released 'NPDES Permit Approach for 
Discharges of Nutrients in the Chesapeake Bay Watershed, December2004', EPA and the states 
have agreed that permits will be reissued with nutrient limits consistent with the applicable 
tributary strategy after the Maryland Water Quality Standards for the Chesapeake Bay are 
approved by EPA. 

EPA regulations at 40 CPR 122.44( d)( 1) require that pennits include effluent limitations for any 
pollutant in a discharge which the pennitting authority detennines that causes, has the reasonable 
potential to cause, or contributes to an excursion above applicable water quality criteria. 
To ensure compliance with these regulations and with the Chesapeake Bay permitting approach, 
NYSDEC must submit to EPA for review all draft NPDES permit actions (issuance, reissuance, 
and modifications for major, minor, and general pem1its) for facilities determined to be 
significant point source dischargers of total nitrogen or total phosphorus to the Chesapeake Bay 
watershed. Whether a facility is a significant point source discharger of total nitrogen or 
phosphorous into the Bay is determined by the state's tributary strategy. Enclosed is a list of all 
the dischargers, both minor and major, currently identified as significant sources. In addition, if 
NYSDEC determines that facilities other than those listed in the enclosure are significant 
dischargers of nutrients to the Chesapeake Bay watershed, NYSDEC must also submit the draft 
NPDES pennit actions (issuance, reissuance, and modifications for major, minor, and general 
pennits) for those facilities to EPA for review. 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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Termination of EPA's wavier ofreview ofNPDES permits is expressly provided for in 40 CFR 
123.24(e)(l) and Article III, Part 5 of the Memorandum of Agreement (MOA). I appreciate your 
cooperation in this regard. If you have any questions, please contact me at (212) 637-3724 or 
have your staff call Maureen Krudner of my staff at (212) 637-3874. 

Sincerely, 
• I' /J ... l J 

/ l-"~v~ c , wr 
Walter E. Mug ' , Direclr 
Division of Environmental Planning and Protection 

Enclosure 

cc: Steve Eidt, Water Manager, NYSDEC - Region 7 (w/enclosure) 
Richard E. Draper, P.E., Bureau Director, Bureau of Water Pemuts, NYSDEC 
(w/enclosure) 
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DESIGN PERMIT PERMIT 

PERMIT NO. STATE FACILITY CBP BASIN FLOW · TYPE EXPIRES 

NY0004189 NY KRAFT FOODS, INC SUSQUEHANNA RIVER 0.67 MINOR 9/1/2005 

NY0004308 NY POLLIO DAIRY SUSQUEHANNA RIVER 0.9 MINOR 711/2008 

NY0020320 NY ADDISON (V) SUSQUEHANNA RIVER 0.42 MINOR 7/1/2006 

NY0020672 NY HAMIL TON (V) SUSQUEHANNA RIVER 0.85 MAJOR 12/18/2000 . 

NY0021407 NY GREENE (V) . SUSQUEHANNA RIVER 0.45 MINOR 21112007 

NY0021423 NY NORWICH SUSQUEHANNA RIVER 2.375 MAJOR 8/3112010 

NY0021431 NY BATH (V} SUSQUEHANNA RIVER 1 .MAJOR 7/1/2007 

NY0021466 NY SHERBURNE (V) SUSQUEHANNA RIVER 0.427 MINOR 7/31/2010 

NY0022357 NY ALFRED (V} SUSQUEHANNA RIVER 0.98 MAJOR 11/1/2008 

NY0022730 NY OWEGO (T}#1 SUSQUEHANNA RIVER 0.848 MAJOR 4/1/2009 

NY0023248 NY CANISTEO (V} SUSQUEHANNA RIVER 0.7 MINOR 10/31/2010 

NY0023591 NY COOPERSTOWN SUSQUEHANNA RIVER 0.75 MAJOR 2/1/2009 

NY0023647 NY HORNELL (C} SUSQUEHANNA RIVER 4 MAJOR 6/1/2007 

NY0023906 NY ERWIN (T} SUSQUEHANNA RIVER 1.75 MAJOR 3/1/2006 

NY0024414 NY BINGHAMTON-JOHNSON CITY JOINT BOROUGH SUSQUEHANNA RIVER 20 MAJOR 6/1/2007 

NY0025712 NY PAINTED POST (V) SUSQUEHANNA RIVER · 0.5 MAJOR 1/1/2008 

NY0025721 NY CORNING (C) SUSQUEHANNA RIVER 3.08 MAJOR 8/1/2009 

NY0025798 NY OWEG0#2 SUSQUEHANNA RIVER 2 MAJOR 611/2006 

· NY0027561 NY CORTLAND (C) SUSQUEHANNA RIVER 9 MAJOR 5/1/2009 

NY0027669 NY ENDICOTT (V) SUSQUEHANNA RIVtR 10 MAJOR 11/30/2008 

NY0029262 NY OWEGO (V) SUSQUEHANNA RIVER 1 MAJOR 4/1/2008 

NY0029271 NY SIDNEY (V) SUSQUEHANNA RIVER 1.7 MAJOR 1/1/2006 

NY0031089 NY WAVERLY (V} SUSQUEHANNA RIVER 0.85 MINOR 7/1/2006 

NY0031151 NY ONEONTA (C} SUSQUEHANNA RIVER 4 MAJOR 7/1/2007 

NY0031411 NY RICHFIELD SPRINGS (V) SUSQUEHANNA RIVER 0.6 MINOR 9/1/2007 

NY0035742 NY ELMIRA I CHEMUNG CO. SD #2 SUSQUEHANNA RIVER .12 MAJOR 3/1/2009 

NY0036986 NY LAKE STREET/CHEMUNG COUNTY SD #1 SUSQU~HANNA RIVER 9.6 MAJOR 3/1/2009 

NY0213781 NY CHENANGO NORTHGATE SUSQUEHANNA RIVER 0.8 MINOR 7/1/2008 
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